IN THE CLEVELAND MUNICIPAL COURT

CUYAHOGA COUNTY, OHIO

CITY OF CLEVELAND,                    )                         CASE NO. 2005 CRB 002653



Plaintiff         

)

   JUDGE LAUREN C. MOORE

                 VS.



)

RANDALL VOIES,            

)

   OPINION AND JUDGMENT



Defendant 

)                                         ENTRY

Overview:

On January 29, 2005, Defendant, Randall Voies, was charged with Domestic Violence pursuant to R. C. 2919.25.  He is the boyfriend of the female victim and they have no children together.  Defendant now moves this court to dismiss the charge based on the alleged unconstitutionality of the statute.  He contends that Ohio’s Domestic Violence statute has been rendered unconstitutional by the passage of the Marriage Protection Amendment (Issue 1) by Ohio voters on November 2, 2004.  The successful passage of Issue 1 was codified as Article XV, Section 11 (hereinafter referred to as the Amendment) of the Ohio Constitution and went into effect December 2, 2004.  This is not a facial challenge; defendant contends that ORC 2919.25 is unconstitutional as applied to him.

Defendant’s Motion to Dismiss is opposed by the City of Cleveland, plaintiff.  Oral arguments from both parties were presented on March 16, 2005, and the matter was marked Heard and Submitted.
Article XV, section 11:

The Amendment reads in its entirety as follows:

Only a union between one man and one woman may be a marriage valid in or recognized by this state and its political subdivisions.  This state and its political subdivisions shall not create or recognize a legal status for relationships of unmarried individuals that intends to approximate the design, qualities, significance or effect of marriage.

(Emphasis added)

Relevant Statute:

Ohio Revised Code 2919.25 

	
	
	

	
	
	

	
	
	(A)  No person shall knowingly cause or attempt to cause physical harm to a family or household member.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(B)  No person shall recklessly cause serious physical harm to a family or household member.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(C)  No person, by threat of force, shall knowingly cause a family or household member to believe that the offender will cause imminent physical harm to the family or household member.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(D) (1)  Whoever violates this section is guilty of domestic violence.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(2) Except as otherwise provided in division (D)(3) or (4) of this section, a violation of division (C) of this section is a misdemeanor of the fourth degree, and a violation of division (A) or (B) of this section is a misdemeanor of the first degree.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(3) Except as otherwise provided in division (D)(4) of this section, if the offender previously has pleaded guilty to or been convicted of domestic violence, a violation of an existing or former municipal ordinance or law of this or any other state or the United States that is substantially similar to domestic violence, a violation of section 2903.14, 2909.06, 2909.07, 2911.12, 2911.211 [2911.21.1], or 2919.22 of the Revised Code if the victim of the violation was a family or household member at the time of the violation, a violation of an existing or former municipal ordinance or law of this or any other state or the United States that is substantially similar to any of those sections if the victim of the violation was a family or household member at the time of the commission of the violation, or any offense of violence if the victim of the offense was a family or household member at the time of the commission of the offense, a violation of division (A) or (B) of this section is a felony of the fourth degree, and a violation of division (C) of this section is a misdemeanor of the second degree.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(4) If the offender previously has pleaded guilty to or been convicted of two or more offenses of domestic violence or two or more violations or offenses of the type described in division (D)(3) of this section involving a person who was a family or household member at the time of the violations or offenses, a violation of division (A) or (B) of this section is a felony of the third degree, and a violation of division (C) of this section is a misdemeanor of the first degree.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(E)  Notwithstanding any provision of law to the contrary, no court or unit of state or local government shall charge any fee, cost, deposit, or money in connection with the filing of charges against a person alleging that the person violated this section or a municipal ordinance substantially similar to this section or in connection with the prosecution of any charges so filed.  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(F)  As used in this section and sections 2919.251 [2919.25.1] and 2919.26 of the Revised Code:  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	(1) "Family or household member" means any of the following:  
	
	

	
	(a) Any of the following who is residing or has resided with the offender:

(i) A spouse, a person living as a spouse, or a former spouse of the offender;

(ii) A parent or a child of the offender, or another person related by consanguinity or affinity to the offender;

(iii) A parent or a child of a spouse, person living as a spouse, or former spouse of the offender, or another person related by consanguinity or affinity to a spouse, person living as a spouse, or former spouse of the offender

(b)  The natural parent of any child of whom the offender is the other natural parent or is the putative other natural parent.
	

	
	
	


	
	
	

	
	
	(2) "Person living as a spouse" means a person who is living or has lived with the offender in a common law marital relationship, who otherwise is cohabiting with the offender, or who otherwise has cohabited with the offender within five years prior to the date of the alleged commission of the act in question.  
	
	


(Emphasis added)

Summary of Defense Argument:

Defendant argues that the newly-passed Amendment, which forbids the state from recognizing any legal relationship between unmarried individuals, overrules Ohio Revised Code 2919.25.  Specifically, the Amendment renders void the provision in section (F)(1)(a)(i) and (iii) which states that “a person living as a spouse” can legally be a perpetrator of the crime of domestic violence.   Since defendant fits the category in (F)(1)(a)(i), he argues, the statute is unconstitutional as applied to him.

Defendant further argues that “living as a spouse,” defined by RC 2919.25(F)(2) as anyone cohabiting with the victim, confers a legal status on the relationship.  Additionally, such a relationship between unmarried individuals “approximates” the “design, qualities, significance or effect of marriage” and such a relationship is explicitly proscribed by the Amendment.
Summary of Plaintiff’s Argument:

Plaintiff argues that legislative and/or voter intent should be the determining factor as to whether the Amendment renders any part of Ohio’s domestic violence law unconstitutional.  The City of Cleveland provided information to demonstrate that the only purpose for amending the Ohio constitution was to define and protect the institution of marriage as between one man and one woman, thereby outlawing gay marriages.  Also, the second line of the Amendment was added merely to ensure that ciivil unions were not created by ordinance, initiative or judicial fiat.  

Plaintiff goes on to say that it should be clear the Amendment, because of its obvious focus on governing homosexual relationships, does not recognize unmarried, cohabiting, heterosexual couples as having relationships which “approximate the design, qualities, significance or effect of marriage” to the extent that it conflicts with RC 2919.25 and renders it, or parts thereof, void and unconstitutional.  “Cohabiting”,  “living as a spouse” or “function[ing] like a spouse” (State v. Linner (1996), 77 Ohio Misc 2d 22) according to plaintiff, are merely descriptive terms and do not confer any legal status giving rise to marital benefits or duties.  Therefore, the Amendment cannot be interpreted to make Ohio’s domestic violence laws unenforceable against unmarried intimates who victimize.

Finally, in an alternative argument, the City contends that a judicial interpretation which renders void that portion of the domestic violence statute that protects unmarried, cohabiting victims would violate the Equal Protection Clause of the U. S. Constitution’s 14th Amendment.  This is due to the fact that unmarried, cohabiting victims would not be afforded the additional statutory protections that the domestic violence statute provides a married victim or cohabiting victim who has children with the offender.  If it is in fact determined that the Equal Protection Clause is violated, the city suggests that the Amendment, rather than the domestic violence statute, be found unconstitutional.

Defendant’s Burden of Proof:

For the defendant to prevail, he must prove either that the legislative and/or voter intent was not just to outlaw gay marriage, or that the Amendment is broad enough to include  other domestic or household relationships within its scope.  He must also prove that an unmarried, cohabiting couple has a legal status within the meaning of the Amendment and that language in the domestic violence statute, R.C. 2919.25(F)(1)(a)(1), is in irreconcilable conflict with the Amendment.  He must prove this third hurdle beyond a reasonable doubt.  Finally, he must show that the statute is unconstitutional as applied to him, or people in his class.

Purpose and Intent of the Amendment:

The city emphasizes in both its written brief and oral argument that the purpose and intent of the Amendment was to make gay marriage illegal.  The Amendment’s first sentence is clear, but its second sentence does not indicate that that was the express purpose, as it omits any reference to gender.  This makes the entire Amendment ambiguous. When a statute is susceptible of more than one interpretation, courts seek to interpret the statutory provision in a manner that most readily furthers the legislative purpose as reflected in the wording used in the legislation. United Tel. Co. v. Limbach (1994), 71 Ohio St.3d 369, 372, 643 N.E.2d 1129, 1131; Harris v. Van Hoose (1990), 49 Ohio St.3d 24, 26, 550 N.E.2d 461, 462.  Courts review several factors in order to glean legislative intent, including the object sought to be attained, circumstances surrounding the legislative enactment, the history of the statute, the spirit of the statute, consequences of a particular construction, and the public policy that induced the statute's enactment. R.C. 1.49  The Franklin County Common Pleas Court was more detailed in its analysis, suggesting that,

 "In construing a statute, the intention of the legislature is to be ascertained not merely from the language of the act taken as a whole, but, where the language is not free from ambiguity, from the application of the act to existing circumstances and necessities. When the words of a statute are not explicit, the intention of the legislature is to be collected from the context, by considering the subject matter, by looking to the occasion and necessity for the law and the circumstances under which it was enacted, to the mischief to be remedied, the object to be obtained and the remedy in view, by comparing one part with the other and giving effect to the whole, by looking to the old law upon the subject, if any, and to other statutes upon the same or similar subjects, by considering the effects and consequences of a particular construction, and by looking to contemporaneous legislative history.  State v. Seyffert, et. al. (1941) 6 Ohio Supp. 1, 1941 WL 540, 25 O.O. 518. 

 In the matter before this court, there are several factors to suggest that the Amendment is not just about eliminating gay marriage.

First, this Amendment is superfluous since Governor Taft signed House Bill 272 (Defense of Marriage Act aka DOMA), which was enacted February 6, 2004 and already nullifies the concept of gay marriage.  Under this Act, homosexuals are not allowed to marry and their relationships are not recognized as marriages by the state.  See H. B. 272  This legislation was passed in response to a few states, e. g. Massachusetts, Vermont, etc. which were beginning to allow homosexuals to marry and subsequently recognizing the legality of their marriage.  Defense of Marriage Legislative Update; Melanie Elsey, Ohio Roundtable Legislative Director, February 9, 2004.

Provisions of HB272 (Defense of Marriage Act – DOMA)
1.  Sec. 3101.01(A) amendment: "A marriage may only be entered into by one man and one woman."  This language would be added to age requirements and restrictions on marrying a close relative.
2. Sec. 3101.01(C)(1): "Any marriage between persons of the same sex is against the strong public policy of this state.  Any marriage between persons of the same sex shall have no legal force or effect in this state…"
3. Sec. 3101.01(C)(2):  "Any marriage entered into by persons of the same sex in any other jurisdiction shall be considered and treated in all respects as having no legal force or effect in this state and shall not be recognized by this state."
4. Sec. 3101.01(C)(3): This section prohibits the specific statutory benefits of legal marriage to nonmarital relationships.  However, it states, "Nothing in division (C)(3) of this section prohibits the extension of specific unmarried to nonmarital benefits otherwise enjoyed by all persons, married or relationships."  (Emphasis added)
Secondly, many top elected officials, including the governor and the attorney general, were against Issue 1 which gave us the current constitutional amendment.  Governor Taft issued an  official statement regarding Issue 1:

. . .Second, Issue 1 is overbroad. The first sentence is fine and I strongly support it. However, the second sentence goes beyond House Bill 272 into uncharted waters. It is an ambiguous invitation to litigation that will result in unintended consequences for senior citizens and for any two persons who share living accommodations. There will be as many interpretations of the words, “Intends to approximate the design, qualities, significance or effect of marriage,” as there are judges in the state of Ohio. . .  (Emphasis added)  Governor Bob Taft News Release of October 13, 2004
The entire text of this statement acknowledges the fact that the Amendment would be problematic on many fronts.  It is primarily the second sentence which may result in unintended consequences -- economic, educational, legal and otherwise.  This gubernatorial statement shows that fundamental challenges to the Amendment, in general, and domestic violence statute, in particular, should have been contemplated.  These dangers were known, or should have been known, before the initiative was passed in November.   Remedial action could have been taken.  

The League of Women Voters of the Cincinnati area also distributed  literature which listed as one of its “cons”:  “The amendment would invalidate locally approved decisions (for example, in Cleveland Heights and at The Ohio State University) to extend recognition and benefits to same-sex couples; moreover, the amendment would likely jeopardize adoptions, custody orders, wills, powers of attorney, and other legal arrangements that “approximate the effect” of  marriage for either same-sex or unmarried opposite-sex couples. (Emphasis added)  League of Women Voters brochure; Issue 1 General Election November 2, 2004.   The League of Women Voters raised yet another red flag that the measure would affect heterosexual couples.

Ohio’s amendment has attracted attention on a national level.  Time Magazine calls Ohio’s Amendment “one of the nation’s most far-reaching gay-marriage bans and quotes well-known, respected Case Western Reserve University criminal law professor, Lewis Katz, as saying, “It’s very clear that this amendment applies to unmarried heterosexual couples as well as homosexual couples.”  Time, 3/2/05 issue:  “Gay-Marriage Bans:  The Boomerang Effect”.

Most of Ohio’s major newspapers recommended that Ohio voters defeat Issue 1 because of the potential for discrimination and a host of other possible negative socioeconomic repercussions.  They called Issue 1 “over-reaching” and “mean-spirited”. See Ohioans Protecting the Constitution’s website, www.opcpac.com/MediaCenter/ .  The Columbus Dispatch warned that “single pregnant women might find themselves unable legally to assert a right to maternity leave or to gain a court-protection order against an abusive ex-boyfriend. Grandpa’s bequest of his house to his live-in companion might not stand up in court if challenged by outraged relatives. Are these outcomes far-fetched? Nobody knows. What’s certain is that it will require years and cost millions of dollars in legal action to find out. Tens of thousands of lives will be disrupted no matter how it turns out.”  Columbus Dispatch editorial, Oct. 3, 2004.

Third, an argument could also be made that the language in DOMA also satisfactorily eliminated the possibility of gay civil unions.  If it was the goal of this initiative to also ban gay civil unions, the second sentence, arguably, could have specifically stated that Ohio “shall not create or recognize a legal status for relationships of [homosexual individuals] that intends to approximate the design, qualities, significance or effect of marriage.”  This may have been a way to avoid sweeping threats to other segments of society whose rights or privileges under the law may be affected.  For some unknown reason, the framers of Issue 1 elected not to do this. 
Eleven states passed anti-gay marriage bans on November 2, 2004.  The language in other constitutional amendments did not go as far as Ohio’s in the effort to prevent gay people from marrying.  Yet, they seem able to accomplish that purpose without being ambiguous or over-extending.

Compare the simplicity of the Missouri amendment: “Marriage, validity and recognition.  Section 33. That to be valid and recognized in this state, a marriage shall exist only between a man and a woman.”  See www.moga.state.mo.us\

Adopted August 3, 2004. 
 Oregon’s Measure 36 reads as follows:  “It is the policy of Oregon, and its subdivisions, that only a marriage between one man and one woman shall be valid or legally recognized as a marriage.”  See text at www.sos.state.or.us/elections/nov2204/guide/meas/m36_text.html.

The Georgia legislature adopted an amendment which reads as follows:

 Paragraph I. Recognition of marriage. (a) This state shall recognize as marriage only the union of man and woman. Marriages between persons of the same sex are prohibited in this state. 
(b) No union between persons of the same sex shall be recognized by this state as entitled to the benefits of marriage. This state shall not give effect to any public act, record, or judicial proceeding of any other state or jurisdiction respecting a relationship between persons of the same sex that is treated as a marriage under the laws of such other state or jurisdiction. The courts of this state shall have no jurisdiction to grant a divorce or separate maintenance with respect to any such relationship or otherwise to consider or rule on any of the parties´ respective rights arising as a result of or in connection with such relationship." See www.legis.state.ga.us\ 

Unlike the Ohio Amendment, in the Missouri, Oregon and Georgia instances, it is evident that the amendments were enacted to outlaw gay marriage and no other reasons can be extrapolated.  The Ohio Amendment’s first sentence is clear.  However, the second sentence is ambiguous and vulnerable to numerous interpretations.
Fourth, prior legislation included exceptions so that there would be no detrimental effects on unmarried heterosexual couples as a result of its passage.  A reading of DOMA suggests that the legislature sought to preserve some rights of unmarried individuals or couples by adding the language in R.C. Sec. 3101.01(C)(3); This section prohibits the specific statutory benefits of legal marriage to nonmarital relationships.  However, it states, "Nothing in division (C)(3) of this section prohibits the extension of specific nonmarital benefits to otherwise enjoyed by all persons, married or unmarried relationships."  (Emphasis added)  These nonmarital benefits might include the extension of health care benefits, the ability of a domestic violence victim to get a Temporary Protection Order against an alleged batterer, or allowing an alleged batterer to be charged as a felon on a subsequent domestic violence offense.  The Amendment’s broad wording leaves no room for non-marital benefits to be permissible for either homosexual or heterosexual couples.  As presently worded, the Amendment would also refuse to recognize common law marriages.  Although Ohio law now prohibits common-law marriages, the state will recognize as valid all common-law marriages established before they were repealed on October 10, 1991.  Lyon v. Lyon, 86 Ohio App. 3d 580, 621 N.E.2d 718 (4th Dist. Scioto County 1993); Goode v. Goode, 183 W. Va. 468, 396 S.E.2d 430 (1990) 
Since no exceptions or exemptions were included in the Amendment, it can also be assumed that legislative and/or voter intent, in so far as it can be divined, was to discourage cohabitation in any form -- homosexual, heterosexual or otherwise.  As long as the City offers proof of a nationwide gay marriage backlash, it should also acknowledge the growing cultural trend of promoting traditional marriage.  The President of the United States, has a nationwide platform of encouraging marriage between heterosexual individuals.  The Bush administration announced that it would be budgeting 1.5 billion dollars over five years to promote “healthy marriage,” especially among lower income individuals.  The money is earmarked for training which would develop the interpersonal skills necessary to sustain healthy relationships.  New York Times, Jan. 14, 2004, “Bush Plans $1.5 Billion Drive for Promotion of Marriage” by David Pear and David Kirkpatrick. 

If the point of the second sentence of the Amendment was to discourage non-marital cohabitation, then its promoters may have contemplated the withdrawal of special benefits to unmarried heterosexual couples.  The benefit in this situation would be the extra protection RC 2919.25 affords domestic violence victims.  While this may not have been its intention, it is still worthy of consideration.  Supporters of this Amendment could argue, perhaps cogently, that one positive thing which could emerge from the passing of this Amendment would be an increase in marriage and a decrease in cohabitation.  Presumably, this would be in accord with a more “moral,” “family-friendly” “value-based” lifestyle which much of the country’s voters seem eager to embrace.  See Washington Times Editorials: Op-Ed, Nov. 4, 2004; “A Question of Values.”  And since the city also points out that minorities would be disproportionately affected by a finding of unconstitutionality of parts of  R.C. 2919.25, presumably due to a high rate of cohabitation, getting married and building strong, stable relationships could only enhance their domestic situation and help alleviate poverty.  The court takes judicial notice that Cleveland, the second largest city in the state, is considered the urban poverty capital of the country.

Marriage rates for all Americans have fallen since the 1950s, but in the last 40 years, black marriage rates plunged. Poverty rates follow the marriage rates. And so experts see more than a marriage tradition being lost. They fear a generation of children is losing a chance at a good life. The surest indicator of poverty is the single-parent family, said Ron Haskins, a senior fellow at the Brookings Institution. Married people live better and longer and generally have more resources to share with their kids, he said. The children of single parents, meanwhile, are more likely to do poorly in school, exhibit behavior problems and become single parents themselves. As middle-class couples move to the suburbs, poor, single moms are increasingly isolated in Cleveland neighborhoods, where marriage is becoming an alternative lifestyle.  Cleveland Plain Dealer:  “The Price of Poverty; ‘Culture of Marriage’ Disappearing,” by Margaret Bernstein; Sunday, January 2, 2005

These considerations were part of the environment in which the Amendment was conceived and should be deemed relevant to the analysis of legislative and/or voter intent.

In light of all these factors --  the fact that the Amendment does not just replicate DOMA, but expands and contradicts it; the fact that it operates contrary to the enforcement of existing laws, such as recognizing common-law marriages; and the fact that there is a political climate which disparages gay marriage and any non-traditional marital structures, suggests strongly that the intent of the Amendment was to eliminate any state-sanctioned relationships that are not traditional marriages. 

The context in which these new issues are explored should be as broad as possible.  If it can be found that the Amendment unnecessarily goes too far in trying to eliminate gay marriage, to the point where other laws or pragmatic principles and objectives are jeopardized, and if the promoters were, or should have been, aware of this possible jeopardy, then it would be disingenuous of this court to view the Amendment within the narrow scope of gay marriage.  When deciding the constitutionality of laws, especially new ones, the full ramifications of this constitutional amendment cannot be ignored.

Legal Status:

Before it can be ascertained whether the Amendment and the statute are in conflict, it must first be determined whether “living as a spouse” confers a legal status on individuals, namely defendants, who fit that description.  If no legal status can be found to exist, then there can be no conflict or incompatibility.  Absent a legal status, the defendant’s situation would not satisfy the Amendment’s parameters and the two laws would be distinctive and allowed to co-exist.

The City claims that no legal status is conferred on the term “living as a spouse” because there are no corresponding legal benefits granted to individuals who cohabitate.  Such benefits might include filing joint tax returns or the right to inherit.  These kinds of legal benefits may be the only things which distinguish cohabiting couples from couples whose marital relationship is recognized by the state.   

	As the Ohio Supreme Court recognized in State v. Williams (1997) 79 Ohio St.3d 459, 683 N.E. 2d 1126, the essential elements of “cohabitation” are (1) sharing of familial or financial responsibilities and (2) consortium.  Examples of  familial responsibilities might include sharing in the provisions for shelter, food, clothing, utilities, and/or commingling assets. Williams, supra.  To satisfy the element of consortium, the court looks for evidence of mutual respect, fidelity, affection, society, cooperation, solace, comfort, aid of each other, friendship, and conjugal relations." Id. at 465.  
	
	

	
	
	


When cohabitation is established on a case-by-case basis, it is very clear to this court that cohabitation or living or functioning as spouses does indeed “approximate the design, qualities, significance or effect of marriage.”  The only difference appears to be the existence of a legal status.

This court could find no controlling authority to provide an official interpretation of the term “legal status.”  It does not appear to be a legal term.  It is true that legal status can be inferred from the marital relationships of individuals who enjoy the legal benefits that marriage offers.  But this is only a narrow definition, and there is no evidence that the term cannot be more encompassing.  The defense contends that “legal status” should be given a broader interpretation beyond whether there are legally enforceable duties and benefits.  

Defense provides several cases in which cohabitation between victim and perpetrator must be established in order for statutory domestic violence to exist.  Therefore, they go on, this proves that the court is, in fact, attaching a legal status to the relationship.  These cases include State v. Williams supra, where the Ohio Supreme Court ruled that there can be no statutory domestic violence if a cohabiting relationship is not proved beyond a reasonable doubt.  Williams, supra.  The defense also offers State v. Linner, 77 Ohio Misc. 2d 22 (1996) for the proposition that same-sex couples could also be cohabitants under the law as determined by at least one other case, including Fuller v. Fuller, 10 Ohio App. 3d 253 (1983) which was cited therein.  The Court of Appeals declared that “cohabitation, then, usually will be manifested by a man and woman living together in the same household and behaving as would a husband and wife, although there need not be an actual assertion of marriage.”  Fuller at 254.  (Emphasis added)  In Linner, an extension of Fuller, there could be no domestic violence conviction without cohabitation and in Fuller, an ex-husband could not eliminate alimony payments until the ex-wife’s cohabitation with another man could be proven.  

The fact that courts have consistently ruled that cohabitation be a pre-condition for certain laws to take effect suggests to this court that cohabitation is a legal status.  “Living as a spouse” or “cohabitation” is a status which is given legal distinction by virtue of the fact that the law, R.C. 2919.25, requires it.  Defense argued in oral argument that fraternity brothers living in a fraternity house would not be subject to the domestic violence laws of this state.  Another example might be a live-in nanny and the minor children (s)he supervises.  Although they are cohabitants, their relationship does not have the legal status which would satisfy the “family or household member” criteria.  This court agrees with this assertion.  Any time the law carves out specific designations for a particular group of people to have specialized treatment, they are, in fact, conferring a legal status on them.  The legal status conferred individuals in this case and similar cases is that they are considered prospective defendants for the limited purpose of prosecution under the domestic violence statute.

This court feels the City’s argument relative to whether defendant’s cohabitation with the victim has a legal status is about semantics.  “Legal (pertaining to the law) status” ( position, ) has yet to be interpreted by a controlling authority.  As long as selective terms are used to describe conditions which must exist for the law to be operable, a legal status attaches to those terms.  Accordingly, this court finds that a legal status, describing the cohabitating relationship of defendant and the victim, does, in fact, exist.

Conflict of Laws:

The Ohio Supreme Court has always made it clear that every effort should be made to maintain the integrity of a lawful statute.  A statute must be enforced unless it is in clear and irreconcilable conflict with some express provision of the Constitution.  State ex rel. Price v. Hdwe., 105 Ohio St. 304, 306, 137 N.E. 167 (1922).  State ex. Rel. Price v. Huwe, 105 Ohio St. 304, 137 N.E. 167 (1922)  Before a legislative act may be declared unconstitutional, it must be clearly shown to be in conflict with some provision of the Constitution.  Accordingly, the seventh paragraph of the syllabus of Miami County v. Dayton (1915), 92 Ohio St. 215, 110 N.E. 726, is as follows: 


"7. Before a court is warranted in declaring a legislative act unconstitutional, it must clearly appear that the statute is obviously repugnant and irreconcilable with some specific provision or provisions of the constitution. If there be a reasonable doubt as to such conflict the statute must be upheld."
*7 Further, the Supreme Court of Ohio has held upon many occasions that a statute enacted by the legislative branch of government carries a presumption of constitutionality, and that such presumption must prevail until the constitutional invalidity of the statute appears beyond a reasonable doubt. State v. Martin (1958), 168 Ohio St. 37, 151 N.E.2d 7; State v. Parker (1948), 150 Ohio St. 22, 80 N.E.2d 490; Wilson v. Kennedy (1949), 151 Ohio St. 485, 86 N.E.2d 722.

However, it is also a well-settled principle that where a statute can be proven to be in conflict with the Constitution, deference must be given to the Constitution.  “Courts, above all else, have a duty to uphold the Constitution, and where a statute is in fact unconstitutional, the court’s duty is to declare it invalid, no matter how desirable or beneficial its purpose might be.”  Webster v. Reproductive Health Services (1989) 492 U.S. 490, 109 S. Ct. 3040, 106 L. Ed.2d 410.  “The constitution is the sovereign voice of the people, and “A statute must be interpreted in the light of the Constitution, and that if there is a conflict, the statute and not the Constitution, must fail.”  Division of Conservation and Nature Resources v. Board of Tax Appeals (1948), 149 Ohio St. 33, 77 N.E. 2d 242.

In this particular case, it appears that an express provision of the Amendment is in obvious conflict with a specific, but limited, portion of the domestic violence statute.  A juxtaposition of the language of both laws illustrates a true facial incompatibility.  The second sentence of the Amendment refuses to confer legal status on any and all relationships which resemble a marital structure and ORC 2919.25 recognizes the fact that unmarried individuals can “live as spouses” and “cohabitate” and this, in effect, is a marital structure.  It is incumbent upon the court to determine if this conflict and incompatibility can be overcome to the point where both can co-exist.  If the two cannot be reconciled, then it must be determined which must be vitiated due to the existence of the other.


The complaining party, in this case the Defendant, has the burden of proving a lawfully enacted statute is in conflict with either the Ohio or United States Constitutions.  That burden of proof is beyond a reasonable doubt.  State v. Dario (1995), 106 Ohio App. 3d 232, 665 N. E. 2e 759, citing State v. Anderson (1991), 57 Ohio St.3d 168, 566 N. E.2d 1224, R.C. section 1.47.  Therefore, the defense must prove beyond a reasonable doubt that the language of both laws are in conflict, are incompatible and cannot co-exist.  Thus, RC 2919.25 would be inapplicable to the defendant and the pending charge must be dismissed against him.

This court has already shown that the act of cohabitating, or living as a spouse, as well as all the indicators which establish that act, are absolutely an approximation of “the design, qualities, significance or effect of marriage.”  Before the Amendment went into effect, these designations were logically and fairly invoked.  Standing alone, 2919.25 is still a logically worded piece of legislation.  However, the enactment of the Amendment had the unfortunate consequence, intended or unintended, of voiding that portion of 2919.25 which defines a “family or household member” as it relates to unmarried individuals.  

Having already determined that cohabiting couples have a legal status for the limited purpose of making them prospective parties under the domestic violence law, and also that their relationship approximates a valid marriage in every way except for the legal ramifications which distinguish it, it is clear that the Amendment vitiates (F)(1)(a)(i) and (iii) where “a person living as a spouse” is designated.  Accordingly, the defense has met its burden of proof beyond a reasonable doubt.  Unless the defendant meets other criteria as a “family or household member” under R. C. 2919.25, he is considered exempt from the domestic violence laws of this state.  The law is thus unconstitutional as applied to him.

Unconstitutional As Applied:

A statute or regulation may be declared unconstitutional either on its face or as applied to a particular set of facts.  Belden v. Union Cent. Life Ins. Co. (1944), 143 Ohio St. 329, 55 N.E. 2d 629, paragraph four of the syllabus.  “If a statute is unconstitutional as applied, the state may continue to enforce the statute in different circumstances where it is not unconstitutional, but if a statute is unconstitutional on its face, the state may not enforce the statute under any circumstances.”  Women’s Med. Professional Corp., v. Voinovich (C.A. 6, 1997), 130 F.3d 187, 193.  In addition, a statute or regulation may be unconstitutional as applied to a class of persons, or it may be unconstitutional as applied to an individual person.  See, e. g., Washington v. Glucksberg (1997), 521 U. S. 702, 117 S. Ct. 2258, 138 L.Ed.2d 772, fn.4.  The Ohio Supreme Court adopted this rule in Yajnik v. Akron Dept. of Health, Housing Div. (2004) 101 Ohio St. 3d 106, 802 N.E. 2d 632.  This court finds that R.C. 2919.25 is not facially flawed, but that it is unconstitutional as applied to defendant and people in his class, namely, unmarried individuals cohabiting with victims where there are no children in common.

Moreover, the law allows for the partial voidance of a statute if the remaining portions can stand alone independently.  In Cleveland v. Ezell, Nos. 71030-71032, the Eighth District Court of Appeals cited case law for the proposition that

A fundamental principle of constitutional law is that if one provision in a statute is found to be unconstitutional, the remaining provisions are not affected by that determination unless those provisions are ‘essentially and inseparably connected in substance” to the unconstitutional provision.  Hence, if the remaining portions of the statute are complete in and of themselves and capable of independent execution, those portions must remain intact.”  State v. McCallion (1992), 78 Ohio App. 3d 709, 715, 605 N.E.2d 1289, 1293, citing Bowles v. State

Of course, defendant, and others similarly situated, are still subject to prosecution under  the Assault statute, which criminalizes violence between non-intimate or stranger relationships.  This court is cognizant and respectful of  the holding in the Williams case which states that “. . . an assault involving a family or household member deserves further protection than an assault on a stranger” and that domestic violence “arises out of the relationship of the parties rather than their exact living circumstances.” Williams at  463, 464.  However, the adoption of the Amendment makes charging unmarried cohabitants with domestic violence a legal impossibility.  It is now incumbent upon the General Assembly to correct the infirmities of the domestic violence statute or to toughen the Assault statute so victims are afforded more protection. (1881), 37 Ohio St. 35, 44; see, also, Hausman v. Dayton (1995), 73 Ohio St. 3d 671, 679, 653 N.E.2d 1190,1196.  

This court finds that the remaining provisions of O. R. C. 2919.25 are not dependent on the portions deemed unconstitutional within the context of the Amendment and will remain intact and fully enforceable.


Equal Protection Clause:

Since the Amendment is newly enacted, it is this court’s hope that any Equal Protection violations that were, perhaps, the unintended consequences of the Amendment’s passage, may be remedied as soon as possible.

Meanwhile, despite the Amendment, unmarried women can take some solace in the fact that they can still call the police and expect a response; they can file a complaint and press charges; they can expect that their case will be treated with the same degree of seriousness as any other case involving violence; they are still entitled to the same level of consideration and degree of professionalism by police, prosecutors and courts as any other crime victim.  And there are other laws in place to protect them from violence.  The Assault, Felonious Assault, Menacing, Aggravated Menacing, Stalking, Burglary and other laws are all still applicable to an unmarried victim’s situation.  At this time, it cannot be known what, if any, disparate impact the Amendment will have on the due process rights of unmarried women.  Plaintiff’s due process argument is premature and, therefore, not well-taken.  The Amendment will stand.

For all of the above reasons, the court finds that Defendant’s Motion to Dismiss is well taken and is therefore, GRANTED.

IT IS SO ORDERED.

___________________________________________________

Judge Lauren C. Moore

Dated:  March 23, 2005
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Robert L. Tobik, Esq., Public Defender

David D. Eidenmiller, Esq., Assistant Public Defender
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